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~--ticf> Date :13.08.2018 ~ ffl cBl' c'l100 Date of Issue: ?f/g7,!J9Lg,-

. 'lfr 3mria 3rrzgar (3r8la) &RT trrfur Cv}.b,-.
Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

·T 3Tu 3172gad, #)l snr grcn, 3raara-Ir rgaru grr uirt pea mag :
124/ReflS.Tax/NKI17-.48 Re#fa : 27-02-2018 3frd
Arising out of Order-in-Original: 124/Ref/S.Tax/NK/17-18, Date: 27-02-2018 Issued by:
Assistant ·commissioner,CGST, Div:Gandhinagar, Gandhinagar
Commissionerate, Ahmedabad.

tl' 31qcaaf vi ,fart at 77 vi 4at
Name & Address of the Appellant & Respondent

M/s. Effective Teleservices Pvt Ltd

al{ anfh g 3r@ha m?gr sri#ts 3rra aar? ag 3mar uf zenfnff
GT; Tyr rf@rant at r#ta zu grrvr 3mlId aar&
Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+INcf ttxcf>I-< cpT~lffUT~ :
Revision application to Government of India :

(1) #t snla zyca 3rf@)Ru, 1994 l err 3if f sag Tg mlcii a
at#a err al u-err qr qga # sirsf gateau 3r4a '3ra fra, ma war,
fctm" · +iaau, lua f@tr, atft if=r, #ta la sra, ir mi, { fa# : 110001 crn
#l uft a1fez y

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4 Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
.following case, governed by first proviso to sub-section (1) of Section-35 ibid :

(ii) zufa mr c#l- ztf #a a ft zrf alar fcITT:rr i-J0-§Jlll'< m 3F[f c/51-<~11
if m fcITT:rr i-J 0-§ Jl I I'{ 'xf ~ '+J 0-s Jl I J '{ if 'BJCiT ~ \JI"@ ~ l=fTTf if, m fcITT:rr '+J 0-§ J J J I'< m '+jlJffi if
"cfIB' cffi fcITT:rr c/51'<~11 if m fcITT:rr "+jO-§jJII'< if m 'BTciT 6 #far a hr g{ st I. .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(g) and .as fln ur var # Plllffaa 'BTciT tR m 'BTciT ~ f21Pll--lf01 if '3Ylii,JJ.-~--·
a mr u 3ql4a re a Rd aa ita as fat ts; ur ragRuff ,- ·. ,., '-
5 I . . ,_ . ~
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(b) In case of rebate of duty of excise on goods exported to any country or t,erritory outside 1 :;
India of on excisable material used in the manufacture of the goods which are E4t<R,O·. rt.•. e·d. to any :~~
country or territory outside India. \ -'.<;_ \>:.--_ ~· J)'?
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(Tf) ~ ~ cpT :f@ft ~~ '+lffif cf) ~ (~ m~ cITT) ma W<TT ~
l=fffi""ITTI

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT 3l'fui:r Gc4IG.=t ct!" Gc41G.=t ~ cfi :f@ft cfi ~ "GTf ~ ~ 1=fRl ct!" ~ %° 3TR
ha 3rag ult z ent vi fr cfi ~c11Rlcb ~, 3Nlc1 cfi m trrfur cIT ~ ~ m
me;~ fcrffi~ (.=f.2) 1998 tTRT 1o9 err Rqaaf mg st I
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,

1998.

(1) ah4tu saraa zca (srfta) Raaa, 2001 cfi A"[f+-f g siafa Raff qua in
~-8 if cD" mffllT , )fa srg a 4fa 3na hf Rei a cfFl '+-fffl cf> ~ ~-3iml' ~ ·
arft 3gr cITT cn--cn- mffllT cf> purer fr 3ma4a fhu uT aRe;(u rer gar • cpl" .

qzngff # aiaft err as- fefffRa #t q7a uqd # rrer €tn6 arars # if
f1 et4 afeg1

The above application shall be made in duplicate in Form No. EA"-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies E;lach of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan 0
evidencing payment of prescribed fee as prescribed under Section _35-EE of CEA, 1944, under

Major Head of Account.
(2) RRa3ma #a rel sf viaa ya Gar q?t za sa a st at 6rt 20o/
#ha q7rat #it urg ih Gr@f via va z ca a snr it at 1ooo/- #t tr par #t
TIThe revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.

#tar zpc, tr sqla zrc vi ara 34tr naff@au# ,f 3r4la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(@) #tu qrzca 3rf@nfz1, 1944 cITT tfRT 35- uoif/35-~ cf>~:

Under Section 358/ 35E of CEA, 1944 an appeal lies to:-

'3cfd~Rsla 4R-t\JG 2 (1) cp if ~~ cf> 3iC'fTcIT cffl" ~, ~ cfi "+-ff+-@ if "ffr:rr 0
zrcn, 4ha qr<a zrc vi arm ar4tar =mrn@raw (Rrec) #l u?a ia 9~al,
316+-lGlcillG if 3it-2o, qea Raza arurus, #at7, 31!34--li;lcillG-380016.

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) ab4ha snlz yea (rft@) Parral, 2oo1 #t arr o sifa ura zy-3 # frfRt
fag 3r4Gr 34Rt1 nraf@raj at n{ 3rat a f@s r9 Rh +g 3imT cITT -=cfR >l"fum ~
~~ ~ cffl" "+-ffTf, &fM 8t ir sit am mn if ug 5 Garg zTT \Nffi cp+-f % crm
6T; 1000/- #la hw#ft hf sii sar zre #6t "+-fTTf, &fM cITT "+-ffTf anx~-Tfm ~
T, 5 Gal ZIT 50 card dB "ITT at q; 5oo/-# ft ehf sii sa zyc #6t "+-ffTf,
&fM c#r "+-l1Tf 3it Gama mrur uuf nu; 5o al4 IT~-~ % crm ~ 10000/- ~
aft ±tft I cITT ~ fl!31 ll cf> xMfcl'<t cf> -.-i-flf ea@a a pyre # WI" if ffltf cITT "\JJ11l I ~
yrU er a fa4l rfa la Picf> af5f cf> ~ cITT ~ cpl" "ITT

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under. Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above-50-Lac
respectively in the form of crossed bank draft ·in favour of Asstt. Registar of a 9r-anch of any;
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nominate public sector bank of the piace where the bench of any nominat~ public sector bank of
the place where the bench of theTribunal is situated · ·

(3) zuf z om?r a a{ pr or?sii arwar tr & it r@ p sitar fry# ar 4ram rjaa
±r fu srr afeg g aa # ilk gg a9 fa far Jal arf aa a fg zuenRerf 3rfa
~cpl" i[cp~m~~ cpl" i[cp~ fctxiT "G'lTITT i I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the ·case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ...,,.Jl-'.IIC'lll ~~ 1970 zqer izitf@era cBl"~:-1'cB" 3RJT@~ fcpq ~
. BcR'f ~- m ~ ~ <l~ Pl0rwt ~ cB" ~ lf if ~ cBl" ~ m "Cfx
Xi'i.6.50 W cBT arnrcu zyea faznr afGy

One copy of application or O.LO. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) .ga it vi±fer cat at Rial av ar fmi #$t sit # ezn naff fhur urar %
ul v#tat zyca, #tu sql zya vi ara 3rft4ta nnf@raw (raffaf@) A?-Jli, 1982 lf
ffe et
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) «rm glean, h.4ta z5en eai -HcllcfH 314«4ra uf@raw (@f)Fa) h ,fa 3r4ti hmaiiik
h.&tz 5euz area 3rf@fr, &&9 fr err 39n h 3iaiia fear(Gian-)3f@fer 2%(2a89 #t
izrr 29) fcai: €.e€.2f'd aT cfi'I" fmfRr~. ~Q, Q, 'd "cfi'I" mu c3 h3irifaPaa at 8fr NfcJJ:.cfi'I"
a{&, at ferra qa-@rmrcar 31farf &, qr fnr err hs 3iaaia sm ft -;,nc:)- crrnr
3rhf@a &zrfrzratsuza3rfrazt
h.tz 3eula eravi hara h3iia fau arr era" fear gnf@?

(i) mu 11 tr cfi~~~
(ii) ~~®<'ii"~~~
(iii) a sa fezr#la4t h fezra 6 h 3iaiia 2r ta#

-3rat zarf zrz f@hz arrh uraena fa4rn («i. 2) 31f@0fer#, 2014 cfi 3l"ITT=a:f#qa fens#r 3rd«an urf@rath
+a f@arr#a rarer 3r5ffvi 3r4l at eraa{igit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cehvat Credit Rules.

. .
➔Provided· further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance {No.2) Act, 2014.

(6)(i) sr 3n2rahfar4tr f@rawrah rarer szi area 3rrar green znavRafa gt at air fz arr area
h 1o% p1arru3thszihuravRafa etaaaush 1o% 2prarrurGraft&I. 
(6)(i) · In view of above, an appeal against this order shall lie before the Tribunal or\.,:)\
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, ·or r~ -~~}'.
penalty, where penalty alone 1s in dispute." .. /I :

I ;--- · . ;,;/
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ORDER-IN-APPEAL

F.No.V2/64/GNR/18-19
V2/16/RA/GNR/18-19

Following two appeals have been filed against Order-in-Original

No.124/Ref/S.Tax/NK/17-18 dated 27.02.2018 [hereinafter referred to as "the

impugned order] ·passed by the Assistant Commissioner of Central GST,

Gandhinagar Division [hereinafter referred to "the adjudicating authority"].

s Name of appellant Amount Other details

No
involved

i M/s Effective Teleservices Pvt., Rs.3,11,902/ -
1 floor, ·IT Tower-4, Infocity,
Near Indroda Circle, Ganhinagar
[for short-appellant]

2 The Assistant Commissioner of Rs.21,50,694/ Filed in view of Review

Central GST, Gandhinagar OrderNo.05 dated

Divn.[for short-department] Vs
25.06.2018 of

M/s Effective Teleservices Pvt.,
Commissioner Central

1° floor, IT Tower-4, Infocity, GST, Gandhinagar.

Near Indroda Circle, Ganhinagar
[for short-respondent]

2. Briefly stated, the facts of the case are that the appellant had filed a refund

claim of Rs.27,54,238/- on 01.10.2007 in respect of unutilized CENVAT Credit for

the period from April 2006 to March 2007, under Rule 5 of CENVAT Credit Rules,

2004 (CER). Jurisdictional Assistant Commissioner, vide order dated 31.12.2009,

has allowed only RS,2,21,642/- and rejected Rs.6,04,051/- as time barred and

Rs.18,58,545/- rejected as the services in question dot not fall within the definition

of input service. The Appellate Authority vide order dated 29.06.2010 has also

upheld the said decision. Vide order dated 25.05.2017, the Hon'ble Tribunal, in case

refund claim of Rs.18,58,545/- held that the CENVAT credit availed on the Service

Tax paid in relation to services in dispute are admissible and in case of

Rs.6,04,051/-, the Hon'ble Tribunal has remanded to the adjudicating authority for·

recalculation of period of limitation, relying on the decision of M/s BECHTEL India P

vrd [2014 (34) STR 437-Tri Del]. Vide impugned order, out of refund claim

amounting to 24,62,596/- in dispute, the adjudicating authority has sanctioned

Rs.21,50,694/- in respect of unutilized CENVAT Credit under Rule 5 of CCR and

rejected Rs.3,11,438/- as time barred and Rs.464/-as excess/inadmissible credit

taken.

3. Being aggrieved with the rejection of refund claim amounting to

Rs.3,11,902/-, the appellant has filed the appeal mentioned at Sr.No.1 of above

table, mainly on the grounds that:

" Vide Hon1ble Tribunal's order dated 25.05.2017,date of remittance of Foreign

Exchange would be considered as the relevant date of refund claimed for

export of service and they submitted such remittance on 03.07.2016 for the

refund claim pertains to the period of April 2006 to June20o@.Therefore, the
; ·

claim filed by them is allowable. l~ -.. :.. <\
• 34l: <4
/ .. /
/

0
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o 5 . Personal hearings in both the appeals were. held on 26.07.2018. Shri Vipul

F.No.V2/64/GNR/18-19
V2/16/RA/GNR/18-19

When the refund under Rule was not granted, they were eligible to take re

credit of said CENVAT and as per transitional provision under Section 143

(3) of CGST Act, 2017 denial of credit is not justifiable; that such refund shall

be granted in cash only. in respect of unutilized CENVAT Credit for the period

from April 2006 to March 2007, under Rule 5 of CENVAT Credit Rules,

4. Being aggrieved with the sanction of refund claim amounting to Rs.

21,50,694/- the department has filed the appeal mentioned at Sr.No.2 of above

table on following grounds:

• The Hon'ble Tribunal had given their decision vide order dat4ed 25.05.2017

on merits, but final sanction of the refund claim is subject to the verification

of the documents; that on verification of impugned order, it is seen that the

adjudicating authority has not ascertained whether the respondent has taken

the double benefit by way of re-crediting the amount claimed as refund when

the refund claim was rejected and now claiming cash refund.

o The adjudicating authority has not verified from the CENVAT credit account

whether the respondent had in balance the amount of refund claimed at the

relevant time and debited while filing the refund claim; that while processing

the claim the adjudicating authority has not made any conclusive enquiry nor

examined the-facts of the case and has only relied on the certification of the

respondent; that he failed to examine the records and had passed a non

speaking order.
The department has requested that the matter may be remanded back to the

adjudicating authority for proper verification of the claim.

Khandar, Chartered Accountant appeared on behalf of the appellant as well as

respondent mentioned at Sr.No. 1 and 2 of above table respectively. He reiterated

the grounds of appeal filed by the appellant. He further submitted that despite

Hon'ble Tribunal's decision, some amount was not allowed on the grounds of

limitation. In respect of department's appeal he submitted Chartered Accountant's

certificate.

6. I have carefully gone through the facts of both the appeals and submissions

made by the appellant as well as the department/respondent

7. As regards appeal filed by the appellant mentioned at Sr.No.1 of above table,

I observe that the appellant has filed the appeal, challenging the rejection of refund

claim amounting to Rs. 3,11,438/- as time barred and Rs.464/-as

excess/inadmissible credit taken. Therefore, the limited point to be decided is_, .....,-.__
whether the said amount is eligible to themas refund,under Rule 5 of CCR. The

chronological history which leads to file th1
0

~aid appe;i'·i\~under.

f 'o\ . '--;- •,,'-....-'- I J'% -,-:;--..._ I
,'« ,

. i+_,,



5 F.No.V2/64/GNR/18-19
V2/16/RA/GNR/18-19

o the appellant had filed a refund claim of Rs.27,54,238/- on 01.10.2007 in respect of
unutilized CENVAT Credit for the period from April 2006 to March 2007, under Rule 5

6f CENVAT Credit Rules, 2004 (CER).
" Jurisdictional Assistant Commissioner, vide order dated 31.12.2009, has allowed only

Rs,2,21,642/- and rejected Rs.6,04,051/- as time barred, considering the relevant
date for filing refund claim within one year from the relevant as specified under
Section 11 Bof Central Excise Act, 1944 and Rs.18,58,545/- rejected as the services

in question dot not fall within the definition of input service.
e The Appellate Authority has also upheld the said decision vide order

dated29.06.2010.
a The Hon'ble Tribunal, vide order dated 25.05.2017, in respect of refund claim of

Rs.18,58,545/- held that the CENVAT credit availed on the Service Tax paid in
relation to services in dispute are admissible and in respect of Rs.6,04,051/-, the
case was remanded to the adjudicating authority for recalculation of period of
limitation, relying on the decision of M/s BECHTEL India P vTd [2014 (34) STR 437

Tri Del].Vide impugned order, out of refund claim amounting to 24,62,596/- in dispoute, the
adjudicating authority has sanctioned Rs.21,50,694/- in respect of unutilized CENVAT
Credit under Rule 5 of CCR and rejected Rs.3,11,438/- as time barred and Rs.464/-

as excess/inadmissible credit taken.

0

0On perusal of the Hon'ble Tribunal's order supra, I observe that the Hon'ble
8.
Tribunal's has directed that since. the refund claim was on export of service, the

date of receipt of remittance in foreign exchange would be considered' as the

"relevant date" in view of decision of the Honb'ble Tribunal in the case of M/s

BECHTEL India (P) Ltd. The appellant contended ·that they received foreign

remittance on 03.07.2006 for the goods exported from April 2006 to June 2006 and

therefore, they have to file the claim in question before 30.09.2006. The argument

of the appellant does not have any merit. In the instant case, I observe that the

date of remittance in foreign exchange is on 03.07.2006 and the refund claim was

filed on 01.10.2007. Therefore, as per Hon'ble Tribunal's direction, the refund claim

in question was required to be filed within one year from 03.07.2006. In the

circumstances, I observe that the adjudicating authority has correctly determined

the "relevant date" for sanctioning the refund claim and accordingly he has rejected

the refund amounting to Rs.3,11,438/- as time barred. I further observe that as

regards rejection of refund of amount of Rs.464/-, no argument was placed by the

appellant before· me.

9. The appellant further contended that when the refund under Rule was not

granted, they were eligible to take re-credit of said CENVAT and as per transitional

provision under Section 142 (3) of CGST Act, 2017 denial of credit is not justifiable;

that such refund shall be granted in cash only. In this contention also, I do not find

any merits. Section 142 (3) of CGST Act say that:

"Every claim for refund filed by any person (3) before, on or after the
appointed day, for refund of any amount of CENVAT credit, duty, tax,
interest or any other amount paid under the existing law, shall be disposed
of in accordance with the provisions of existing law and any amount
eventually accruing to him shall be paid in cash, notwithstanding anything
to the contrary contained under the provisions of existing,law other than
the provisions of sub-section (2) of section 11B of the Central Excise Act,
194aaor194: ) '\s "j• ye: },

' -"
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F.No.V2/64/GNR/18-19
V2/16/RA/GNR/18-19

Provided that where any claim for refund -of' CENVAT credit is fully or
partially reiected. the amount so reiected shall lapse :

Provided further that no refund shall be allowed of any amount of CENVAT
credit where the balance of the said amount as on the appointed day has
been carried forward under this Act."

In the instant case, the adjudicating authority has partially rejected the credit which
shall automatically lapse, in view of provisions of Section 143(3) of CGST Act. In
the circumstances, re-credit or refund in cash of such claim does not arise.

10. In view of discussion, I do not find any merit in the appeal filed by the

appellant, therefore, I reject the same. The appeal filed by the appellant at Sr.No. 1

of above table stand disposed of in above terms.

0
11. Now, I take the appeal filed by the department as mentioned at Sr.No. 2 of

above table.

12. The department has requested that the matter may be remanded back to
the adjudicating authority for proper verification of the claim as per grounds
discussed in para 4 above. Mainly, the department has contended that the
adjudicating authority has not ascertained whether the respondent has taken the
double benefit by way of re-crediting the amount claimed as refund when the
refund claim was rejected and again claiming cash refund. I find merit consideration
in the said contention. I observe that the adjudicating authority has, while deciding
the refund claim, vide the impugned order has not looked into the said situation
which may leads to double payment. Further, the department has contended that
the adjudicating has not verified from the Cenvat Account whether the appellanto-· had in balance the amount of refund claimed at the relevant time and debited while
filing the claim which is mandatory as per provisions ofRule 5 of CCR. I observe
that neither the then jurisdictional Asstt./Dy Commissioner at the relevant time nor
the adjudicating authority has discussed in the order dated 31.12.2009 or in the
impugned order regarding balance outstanding in the Cenvat Account.

13. In.view of above, by accepting the plea of the department, I remand the case

to the adjudicating authority for looking into the matter afresh as per contention

raised by the department in para 4 above.

14. The appeal filed by the department, as mentioned at Sr.N0.2 of above table

stand disposed of in above terms. a-1w?
-----"

(Gm ia)
argaa (rfe«r

Date : .07.2018

Attested

4a:kw
Superintendent (Appeals)
Central GST, Ahmedabad



By Regd Post AD

To
M/s Effective Teleservices Pvt.,
1fl0or, IT Tower-4, Infociy,
Near Indroda Circle, Ganhinagar

The Assistant Commissioner of CGST
Gandhinagar Division

Copy to:-

7 F.No.V2/64/GNR/18-19
V2/16/RA/GNR/18-19

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .
2. The Commissioner, Central GST, Gandhinagar.
3. The Assistant Commissioner, System-Gandhinagar

•4Guard File.
5. P.A. File.


